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Introduction and Conference Opening
by Professor Henry T. King, Jr.*
As your Conference Chairman I am pleased to welcome you to what
promises to be a most timely and significant Conference. It is cast
against the background of the Free Trade negotiations that are now taking place between the United States and Canada and are now reaching
the critical stage.
We deal here with the structure and possible impact of such a Free
Trade Area in the legal sphere-but to do so we need to look at the
politico-economic context as well. If our charter is broad, I say that the
Canada-United States relationship is both close and complex and also
very far-reaching.
The objective of those who advocate a Canada/United States Free
Trade Area is to create a level-or more level-playing field. If this objective is to be accomplished, a number of economic barriers will have to
be removed. We don't know at this point which barriers, if any, will be
completely removed or the extent to which others will be reduced or
regulated. But a major change may be taking place and we will be looking at the implications of this change and also at some of the significant
differences which will remain between legal rules which apply in certain
key areas in Canada on the one hand, and the United States on the other.
Now, here are a few words about how we have structured the
Conference.
As a backdrop for the more technical subject areas covered at this
Conference, several sessions will cover the politico-economic backdrop
both for these technical areas and for the Free Trade negotiations.
A basic session has been styled The Canada-United States Free
Trade Negotiations: The CanadianPerspective. Here we are favored with
the presence of Alan Gotlieb, who is certainly one of Canada's most distinguished and best known Ambassadors ever to serve in the United
States in this capacity. It is indeed unfortunate that Thomas Niles, the
U.S. Ambassador to Canada found it necessary to cancel because of the
forthcoming 'Shamrock' Summit which starts Sunday (April 5, 1987) in
Ottawa. Suffice it to say that we are very happy to have Ambassador
Gotlieb here and are very much looking forward to Ambassador Gotlieb's remarks at the Conference.
At noon our luncheon speaker, Carl Beigie, a native of Cleveland
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and a very well-known transplanted American who is now living in Canada, will look at The Anticipated Economic Effect of a North Ameican
Free Trade Area on Business. Because of his dual heritage and broad
economic background, Carl is eminently qualified to explore this subject.
We have learned from the lessons of the past that the economic context in any area of the world cannot be divorced from the political context. This area is no different in this respect and, regardless of whether
we like it or not, the political context will critically influence the economic context on this continent. In essence there has to be at least a
modicum of political support for any new economic context to make it
work. This was true in Europe and, if anything, is more true here. Specifically when and if a new Free Trade Agreement is put into place, it will
need political support to make it work and if it doesn't have that support
on both sides of the border, it may well not last very long. Accordingly,
and with Barry Fisher who has lived on both sides of the border presiding, this evening we'll be exploring The North American PoliticalOutlook
for the Future through the eyes of two foreign correspondents, namely
Ken Freed, Bureau Chief of the Los Angeles Times in Toronto, and Jennifer Lewington, correspondent for the Toronto Globe and Mail in
Washington.
But Canada and the United States do not operate in a vacuum.
They function in a very competitive world context. To be successful,
economically speaking, and to continue to prosper, they must be able to
compete successfully in a world where competitive pressures are growing
from all sides. These pressures come not only from our competitors
among the developed world countries such as Japan and West Germany,
but they also come from a host of other developing countries such as
South Korea, Brazil, Taiwan, Hong Kong-just to name a few. J.D.
Fleck, who has traveled extensively in the Far East, and who heads up
the Canadian company that bears his name, will lead us in examining the
basic question of Canadaand the United States in the Future World Economic Context: Can We Be Competitive? This indeed will be a very important and provocative session.
II.
With the foregoing sessions providing a politico-economic backdrop,
we'll be looking in a number of legal areas at the comparative context
between Canada and the United States.
First, in terms of broad strokes, we'll be looking at The Comparative
Antitrust Context on the North American Continent with Joel Davidow of
the United States and Lawson Hunter of Canada as our speakers. Both
of these individuals, who are now in private practice, have held important government positions which should give an added dimension to their
observations.
Thereafter we'll be looking at the Interface between Trade Law and
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Competition Law in the North American Context with Douglas Rosenthal
of the United States and Calvin Goldman of Canada. Both have spoken
and written extensively on this topic which assumes special importance
as we move to a Free Trade Area and a level playing field.
Thereafter with Professor Arthur Austin presiding, we'll have what
promises to be a significant session on the Interface Between Intellectual
PropertyLaw and Competition Law in the North American Context. Tom
Arnold, our scheduled U.S. speaker, will not be with us because of a
European commitment, but we have an able replacement in Tim Cook
and we look forward to what Tim will have to say on this critical subject.
Ivan Feltham, our Canadian speaker, is well-known to most, if not all of
you, and really needs no introduction.
We know-as a matter of history-that the EEC, which is a forerunner of what is being proposed here-albeit quite different in certain
respects-was brought about in part by the effective use of the competition rules set forth in Articles 85 and 86 of the Treaty of Rome under
which the EEC was established. With Dean Peter Gerhart, who is himself an antitrust expert, presiding, we'll be looking at The Role of Antitrust in Establishinga European Common Market and Its Relation to the
Canada-UnitedStates Context. In looking at this very important precedent and its relation to a Canada-U.S. Free Trade Area we could have no
better guide than Hans Smit, a native of the Netherlands and now located in the United States, who will be a speaker at Saturday's luncheon.
On Saturday we will be exploring the comparative effects of certain
key legislation in a North American Free Trade Area. We'll be looking
at The Comparative Effects of the U.S. and Canadian Labor Laws and
LaborEnvironment In the North American Context with the help of Professor Donald Carter, who was formerly chairman of the Ontario Labour
Relations Board, and Richard Lyon, of the United States, who is the
author of one of the first books by an American on The Labor Relations
Law of Canada.
The Comparative Effects of EnvironmentalProtection Legislation in
a North American Free Trade Area will be examined with Van Carson of
the United States and David Hunter of Canada as our discussion leaders.
Environmental protection legislation is of growing significance in the
North American context and both speakers will be excellent guides for us
in assessing the statutory framework on both sides of the border and its
competitive impact on business.
Always important in the North American competitive context are
taxes and their impact, competitively speaking, on business. Here in the
United States, our tax structure underwent some very basic changes in
1986 which will have a far-reaching impact both now and in the future.
Canada has not yet taken the steps which she may eventually take to
revise her tax structure to adjust to the United States changes. But some
Canadian changes are very much in the wind. As we look at this critical
area, Glenn White of the United States and Robert Brown of Canada will
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be our guides. Both bring a world of experience to this platform and we
stand to benefit greatly from it. This session has been styled The Effects
of US. and Canadian Tax Legislation In a North American Free Trade
Area.
III.

A critical issue in the Free Trade Negotiations currently taking
place will be the matter of contingency protection. Here we are concerned with such subject areas as antidumping and countervailing duties.
In this context, the roles of the U.S. International Trade Commission
and the Canadian Import Tribunal are of great significance. In examining the roles of these bodies vis-h-vis a possible Free Trade Area, we need
to look at what they are currently doing and what they might be doing if
a Free Trade Area becomes a reality. In this examination we are fortunate to have as our respective guides the Vice Chairman of the International Trade Commission, Anne Brunsdale, and the Chairman of the
Canadian Import Tribunal, Robert Bertrand. As commentators, we will
have Jon Fried of the Trade Negotiations Staff of Canada and Gary Horlick, of the United States, who has held several important U.S. government offices. This session has been titled The Current and Possible
Future Roles of the International Trade Commission and the Canadian
Import Tribunal in the North American Competitive Context.
If any Free Trade Area is to become an effective reality, there must
be a disputes settlement procedure in place to make it work. On Saturday evening, we shall be examining the difficult question of Dispute Resolution Under a Free Trade Agreement. Here Professor Louis Sohn, who
was the architect of the Law of the Seas Treaty's Dispute Settlement
provisions, will make a presentation that will be the subject of comment
by T. Bradbrooke Smith, well-known to many of you as the Canadian
Chairman of the Joint ABA/CBA Working Group on the Settlement of
International Disputes between Canada and the United States, and Professor Robert Hudec, of the United States, who is an expert on the
GATT. A further word of note on Louis Sohn is that he is the U.S.
rapporteur for the ABA/CBA Joint Working Group on the Settlement
of International Disputes Between Canada and the United States. The
Joint Working Group will shortly offer recommendations on the settlement of disputes arising under the Free Trade arrangement for consideration and adoption by the two bar associations.
Finally, a word of thanks to those who helped in the preparation of
this Conference. Jon Fried was at all times helpful both in the designing
of the Conference and in pinpointing speakers. Matt Kadish of the Case
Western Reserve University Law School assumed the difficult job of assembling the conference materials. The results are with you today and I
believe they are impressive. Renre F. Chudakoff, 1986-87 Editor of the
Canada-U.S. Law Journal, which is responsible for publication of the
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Conference proceedings, performed significant service in working with
our speakers to produce abstracts of their remarks for use in conjunction
with the Conference Materials. She handled this important task most
efficiently. Patti Hujarski, Secretary of the Conference, was at all times
my good right hand in Conference logistics. It was indeed a difficult job
and she did it well. Sydney Harris, our Canadian Consul General in
Cleveland, and his staff were at all times very supportive and we are indeed grateful for this fine support. Above all, thanks are in order to the
William H. Donner Foundation, Inc., for funding the Conference.
One final word as we proceed with our first session, and that is that
this is a participatory Conference. We have purposely limited the
number of participants to facilitate questions and candid interchanges
between you and the speakers. This is indeed your Conference and we
want it to be as responsive and comprehensive as possible and we solicit
your help so that we fully achieve our Conference objectives and fulfill
the purposes of the William H. Donner Foundation Grant.

